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Complainant,

District of Colunrbia Public Schools,

PERB CaseNo. 05-U-18

Opinion No. 881

Motion for Reoonsideration

Respondent.

I'ECISTONAND ORIIER

I. Strtcmmt of thc Casc

Ihie case involves a Motion for Reconsiderfition fled by the f,rishict of Columbia Ihtlic
schools ('Dcs"). In slip opinion. No. 8481, thc Board found thct DCS had cormnitted an unfair
labor practice by ftiling to ftlly comply with an August 2003 Settlffnent Agreem€ril. Pursuant to the
Settlemmt Agreenrent, DCS was required to: (l)reinstat€Brenrta$lliros;(2) transferlvfs. Williams
to another school; (3) rescind },fs. Williarns' termination; (4) rernove any documeils fom Ms/
Williarne' persomd file concerning the terrminatioq, aod (5) make Ms. Williams whole foe all losses
rufFered as a resuh ofher disclnrge. (See Complaint alp. Z).

Io its Complafut, the Washiugton Teachers' Unioq Local No. 6 Arnerican Federatbn of
Teachers, AFLCIO-CIWTLI' or "Union'), alleged rha DCS was violatiag D.C. Code g l-
617-0a(a)(l) and (5)'?by aifing to fulty implement the August 2003 settlemfrt Agreem€nt. The

'Sltp Opitdon 848, PERB Case No. 05-U-18 (issued fttob€r 12, 2006).

to.C. Cooe $ l{U-oa(axf) a[d (5) prwide as folovs:
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Uoion requested that tlre Board issre a de€ision on tlre pleadings. In additio4 th€ Union rsk€d tld
the Board order DCS to: (l) couply with the ternrs of tlre settleurent agr€ern€dq (2) make lrds.
Williams whole for all losseq ruth compound interest; (3) pay attomey fees and co*s; (4) post a
notice to employees; and (5) cease and desist from violating the Comprehensive Merit Personnel Act
('CMPA')

DCS filed an Answ€r, howers, the Board found that the Answer was untimely. The Board
noted that DCS did not either request an ext€nsion oftfune or provide a legitimate reason as to why
tleir ansvrer was late,

Consistem with Board Rule 520.7, ttre Bord found that the material issues offact supporting
documenrary evideftce were ultdisputed by the parties. As a rezult, the Board concluded that the
ailcg€d violatioil involved a question oflaw. Iherefore, trrr$uaff to Board Rule 520.1Q the Board
determhed that tlr€ case could be appropridely decided on the pleadings. Based on the abovq tho
Board granted thc Union's motion for e decision ou tle pleadingE.

The Board notes thd in Slip Opinion No. 848, issud on fuob€r la 2006, rlle Board found
that DCS had violated the CMPA by failing io trlly comply wirh the settlement Agreement. As a
remedy, the Board directed DCS to fully conply with the S€ttlem€rd Agre€m€ct and pay Ms.
Williams her back pay- On Oc'tober 24, 2006, DCS filed a Motion for Rocorwideration requesting
tlut the Board find that DCS did not commit an unfair labor practice and reverse ib Ilecision md
Order. The Union filed an opposition to tle Motion for Reconsid€ration. In additio4 the Union filed
a submission which was sty'ed 'Motion to strike and supplemental opposition to [DCS'] Motion
for Recoruideratiod' ('Motion to Strike ), DCS' srbmission and the Union's subrnissions are now
before the Board for disposition.

IL Discugion

- On October 24,2006, DCS filed the instant Motion alleging thar the Board relidd on
ituccurate facts in makiDg it$ decision. In addition, DCS aseErts tlat the Union failed to €stablish
that Dcs violated the cMPA rn its Motioq DCS does not specifically argue that the Board erred
as a matter oJlaw in granting the Motion for a Decision on the Pleadings. Instead, DCS alleges that
it had oomplied with tlrc 2003 sgttlernent Agr€cmeflt on Decenber 3e 20c0, by issuing a cieck to
Ms. williame for her back pay in the aurount of $ 19,s3 g .3 1. (see Motion Attachmeot;8", Motion

(a) The Di$tricf, fts agen\ a:d rcgesedtivrs ur prohibited ftim;

(i) Interedngi. r€snining, or coercing any ernplqee in tI€ esrcfse 0f its rigls guuattt€€d ty
this subcbspte'a

(5) REf$itrg to bdrg&h co[€diwly in good feith with the exclusivG r€p€e€nlrtiri€..
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at p. 3). Consequently, DCS argues that tbe Boud should vacate Stip Opinion No, 84g.

The Union opposcs ihe motion. The Union mntends that DCS had &il€d to fully comply
vnth the Settlement Agremerfr prior to its filing th€ Complaint. In additiorr, the Union assef,ts that
DCS did not inform t&e Board or the Union rhat it had atternpeA to comply with the Scttlement

by issuirg a check to Ms. Williams for her back pri until the instflt Motion for
Reconsileration (See Opposition u p. 6)_

. Ttere is no dispute that the senlernent Agreement was signed on August 26,2003, afld tlui
prior to ttre filing of the complairrt on Decernber z7 , ?ro4 , Dcs had failed to fJly impl€ment the
settlement Agreement by paying Ms. lMlliams her firll back pay. It appcars that Dcs aid issue a
check to Ms- williams ou or about Decenrber 30, 2004.3 The ienre is whether Dcs' alleged
compliance with the settlement Agreernent negates the Board's prwious determinabn ill8t DCS
had cornnitted an un&ir labor practice in violation of the CMPA,

The Board has prwiously considercd t}is is$ue in a motion for reconsideration involving tho
American Fedeetion of Government Employees, Locat 2725 and the District of Columbia Housing
Authori$. In that case the Board observed:

Even if the fraual assertions made by DCHA - that it has reinstated
tle employee and ordered paym€nt of back pay and restoration of
benefits - are firlly acc€pted by the Board, these astions were not
taken until long after the iszuance of the artitration auard and the
filing ofilre Unfair labor practice Complaint. In additios, prior to the
Board's Decisior, DCIfA had an opporhrdty to notig the Board of
hs compliance with the award. However, DCI{A chose not to file an
Ansvr€r. Thereforg pursutr to Boaxd Rule 520. Z DCIIA is deqned
to have admitted material faots alleged in the conrplaint.

American F&ration of Govemnew E ployeet, LNSI z72j v. District of cotunbia Housing
Aathority,4T DCR 5318, Slip Op. No. 627,pgs.2 -3, PERB Case No. 99-U-18 ( 2000).

ln AFGE, Leal 2725 v. DCHA, we held thgt since DCHA hnd failed ro provid€ any
legitimate reason for its failur€ to comply with the arbitration awar{, its nrotion for reconsideration
was denied. we beliwe rhat the holding in,4FGE Luat 2725 v .DC4Aapplies equally here. For
the reasoffi discussed below, DCS' Motion is denied.

As in the AFGE v- DCIIA ct'n, the Board finds that Dcps has hiled to provrde any

3pCS assuts Urat Us- Willians rEceivEd the chect prior to tbe Union's filifg of the Unfrir Ldbor prrctioe
Corylainf:. ltrow''4r, n€ uote lbd the utrair labor pxactice corylafut vas fitdt on December Z?, lOOa.
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legitimate resson for failing to fully comply with the 2003 Sefitwreot Agreernent. None of tie fr6'ts
alleged in the Motion alter the conchrsion that, as ofthe date ofthe filing ofthe Complairt, DCS had
failed to firlly comply with the SettlflFnt fureeurent. Everr tating the allegations raised in the
Motior as trug DCS has failed to provide a valid reason for its failure to ftlly comply or for reverring
tle Board's previous Decision and Order. Consequently, thc Board doies DCS' Motim
for Reconsideration.

Finally, DCS' argument thd it fully mnpfied with t]e Settlement furewre.ft on Deceinber
30, 2004, was not raised before tjris Board or the (]nion until DCS' Motion for Recoosideratim was
filed. We note that prior to filing itr Molion for Roconsideratiou, DCS had ample opportunity to
provide the Board and the uniotr wittl information regarding the fact that Dcs had aft€mpted to
cottply with the Settlernent Agr€sment. Furthermorg wen in the answs that DCS fted untimdy,
DCS made no mention that it had complied with the Settlement Agreemem by issring a chec& to Ms.
Witliams. This Boord has held that it "will not permit evidonce presented for the first time in a motion
for reconsideration to serve as a basis for reconsidering [a Decisiou and Orderl when ths respondent
failed to provide any evidence at the afford dti,me.,, IuIach Sinnons, Ize ud Ottv. Fraennl Order
of Pohcellhpcrtnent of Correaiow Iabor Cormittee, a5 DCR 1472, Slip Op. No. SZI fr. p. 3,
PERB CaseNo. 97-S-01 (199S). Wherees tfte claim that DCS isqred a clreck to Ms- rffilliarn v'ns
made for tle first tine in DCS' Motion for Reconsideratioq the Board find* that Dcs' argum€fit
lacks merit.

m. The Union's Motion for Additional Costs

. _ Inthe Union's Opposition to the Motion forReoonsiderfio4 it requectsttat tie Bo0rd gr0d
additional oosts as a rerult of responding to DCpS,s Mstion. In Slip Opinion No. M8 (at p. 6j, the
Board granted the Union's reguest fw costs. There, the Board found thet:

[the Union] asserts that DCPS has engag€d h a pattern and praclice
ofrefusingto implem€nt eftrfudion asrards or mgotiated settlennents.a
{See Motbn at pgs. 4 -5). We conclude that DCPS has established a
pstt€m aod practice of refusing to implement settl€ment agr€€Nl€t s.
We tlerefore find thst it ciould be if the interest ofjustice to acmrd
[the Union] its requerted reasonable costs m tlese proceedings for
prosectting DCPS' la.test violation ofthis sane nature. kr light ofthe
rbovc, we grant [the Union's] requ*t for re€sonabte costs.

we believe rlnt reasonable costs are also ap'plicable here- rhis Boanl has previously

_ - 
aln erppott of its rgunemt, WTU cit,sAfIitrjMl Dislrict Cowci! ?o, Locsl 292/ v. DCP,S, 50 DCFI

50fl, S|ip qp. No. ?12, PERB Case No. 03-U-l? (2000), and WTU v. D(FS, pERB Crrre No.'s 0j-U4?, o5-U-13,
o5-u-r4 ad -5-U-15 (2006).
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addressed the isme of rcaronable cost s m AFSCME, Disttict CoLroil 20, Local 2776 v. D.C. W.
of Flrwwe ed Revenue, 37 DCR 565E, Slip Op. No. 245, PERB Case No. B9-U-02 (1990). Itr
AFSCME v. D.C. Dept. Of Reveme, dneBroard opined:

Just what chlractfristics of a case will warrant the finding that an
awffd ofeosts will be in the interest ofjurtice oannot be o<haustively
cataloged. We do not belierre it possible to eliboraf€ in any one case
a complete set ofnrles or earnarks to govem all cases, nor woutd it
be wise to rule out such awards in circumstances that we cannot
foresee. What we can soy here is tbat arnong tle situations in which
such an award is rppropriate are thoce in which the losing party's
claim or position was wholly without nedg those in which the
succestfirlly challenged action was undertaken in bad frith, and thos€
in whict a roasonably forese*ble result ofthc successfirlly chalenged
actio,n is the undermining of tlre union amongst tte employees for
whom it is the €xclusive bargdning repres€ntativc. (SlipOp. No.24J,
at p. 5).

The reasoning in Atr'SCME v. D.C. Dept. Of Reverue ir applicabh he,re. By setfling rhe
underlying iszue in this case without notice of anv sort to the Union if indeed rhe settlqrent
agreenrent has been fulty compliod wirtll tle reasonably foreseeable resuh ofthat action would be ro
undermine tie union amongsttbe einploy€es it represents. partioulady, in light ofDCps'pattem of
noncompliance $dth arbitatisr awards and settlement agreernentq the Board believ€$ that it woda
be in the interest ofjustice to grstd tle Union's reasonable oosts assooiated whh rerponding to DCPS'
Motion.

IV. The Union's llotion to Strilrt

The union filed a submission ritled 'Motion to strike and supplanental oppositior of [the
Unionl to [DCPS' Motion]." The Union's Motion asks tllt the Board re,nrove cstain sttachmenrc
to DC_Ps' Motion conceming the personnel file ofMs. wrllimns. In zupport ofits Motio4 the union
cites DCPS'reeulations whichprovide: "AIl ofrcial personnel recordsofemployees ofthe Board of
Education shall be estsblished maintained, and disposed of in a mamer adigtea to €nsure the
$€atest de$€€ ofapplicurt or anployee privacy, while providing adequatg necessary, and complae
information for the Board of Edrcation to carry out itJ functions.- ( ! D.C.M.R- $ l: tS. f ). 

-

consistilt with 5 D.C.M.R. $ l3l5.l, the Board believes that it would be appropriate to
rernove thoce attaclnn€ots r.elaring to Ms. Williamsl personnel records fiom the cas€'fiIe. By
removing those attrchments from the case fitq they u,ill not tie rubject ro public dieclo$ure. The
union's Motiol is granted. Therefore, the Attachments spocified by tle union'e Motion will be
removed and slnedded-
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IT III HEREBY ORDERD.D THAT:

(r)

(2)

ORIIER

(3)

(4)

The District of colurnbil Public schools' f'DCps'J Motion or Reconsideration is d€nied.

The Washingto,n Teachers' Unio4 Locel No. 6, American Federcion of Teachers, AFL
CIO's (TTLI' or *Union") request for rdditional reasomble costs is granted for the rersom
stated in this D€cision and Order.

wrJ shall srbmit to the Board within fourreen (la) days from thc date ofilis Decision ud
Ordtr, r stflt€filent ofactual costs incurred procesqing WTtJ.s Opposition to DC?$' Motion
for Recorsideration. The stetement of coets shsll be fled togeth€r with supporting
documentafion DCPS may file a response to wTU's Etatemcff ofco$ts lvithia fourt€en (14)
days fron service ofthe statement upon it.

DCPS slrall pay wru thr rersonable costs inarrred in this procoeding wit}in ten (lo) days
from the &tcmination by the Board or its designee as to the amount of those reasonrble

(5) WTLl"s Motion to Strike rhe personnel recirrds of tvG. Wifliarns &orn the record is granted,

(6) Pursrrant to Board Rule 559.1, this Decision and Order is final upon i*qrsnce.

BY ORI}EROF IED PUBIIC EMPLOYEEREI,AfiONS BOARD
Warhington, D,C.

Decm$er2Q 2006


